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EXECUTIVE SUMMARY and CONCLUSION

Sport Aviation rejects the return to prescriptive rule making in the proposed changes to CAR 166 outright.  

The proposed CAR 166 is now a complex, confused and confusing mixture of prescriptive and outcome based rules and is bad law.  If implemented, strict compliance will be impossible and good safety outcomes will depend on pilots, from time to time, ignoring these rules and making alternate calls when these are appropriate.  This would leave pilots attempting to discharge their responsibility for good safety outcomes exposed to criminal charges.

As previously recommended, these problems can be significantly ameliorated by imposing a general over-riding outcome based requirement – that pilots of radio equipped aircraft must monitor the relevant CTAF and make calls, as appropriate, to avoid a potential conflict.  This would then replace the need for specific mention of the not particularly important overflying exception.  

This would do three things.  Make clear that the primary responsibility for good safety outcomes lies with the pilot;  focus pilots on providing situational awareness not simply on making calls;  and make clear that the requirement to make additional calls under circumstances different from the norm is fundamental to good safety outcomes, not just an additional ‘nice to have’ afterthought.

However, Sport Aviation insists that real improvements in safety outcomes at untowered airfields will only result from a risk management based analysis of safety in this airspace which considers all possible mitigators, followed by appropriate, general, and targeted, pilot T&E originated by CASA and supported by the industry.

Changes to rules do not change behaviours.  Changes to behaviours come from credible, targeted and effective pilot T&E – which must be ongoing – not a single burst.

These changes to CAR 166 will only delay this approach and make the pilot T&E more difficult.

Sport Aviation rejects these changes to CAR 166, and insists that CASA accept its responsibility in this matter and urgently provide the necessary resources to carry out essential pilot T&E, based on a systematic risk management assessment, to address this matter of central importance to safety outcomes for the travelling public, and all aviation participants, in Class G airspace.
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DETAILED COMMENT

Additions to the radio call requirements, which are the subject of this NPRM, now make these rules a complex, confused and confusing mixture of prescriptive and performance based rules.  The rules are drafted to indicate that CASA, via prescriptive rule making, intends to take back primary responsibility for good safety outcomes in this area, and suggest that pilots may be charged for a mistake or chance occurrence despite an intention to comply.

These rules hide, rather than make clear, that safety outcomes must be the responsibility of all pilots, not the regulator or prescriptive rules.

This is now a textbook case of why prescriptive rule making always produces poorer safety outcomes.

Prescriptive rules either, leave serious omissions in outcomes, or are draconian and unworkable, or become hopelessly complex as they try to cover all eventualities without becoming draconian and unworkable – as has now happened in this case.

Prescriptive rules for the overflying requirement were so unworkable that CASA was forced to resort to a performance based approach – CAR 166 C.   However, less obviously unworkable outcomes involving significantly more serious hazards apply to the remaining prescriptive rules.

Three examples are obvious.

1.  Training aircraft executing touch and go training – as the aircraft does not ‘enter the circuit’ at any time during this ongoing exercise.

2.  Aircraft operating within the defined ‘vicinity’, do not need to make any calls until they (re) enter the circuit.

Aircraft within the ‘vicinity’ of more than one airfield will still have competing radio requirements.  For fast aircraft, in ‘the vicinity’ means up to 30 NM from any particular airfield.

3.  In gliding operations, the two prescriptive outbound calls are not associated with the act of launch – and the launch could take place some 15 minutes to an hour or more after the ‘entering runway’ call.

Other situations which are not covered by these prescriptive rules will exist.

These instances represent a significant proportion of the total operations covered.  The change is justified by a putative 2% difference in compliance.  Unless pilots ignore this prescriptive rule making and continue to take an outcome based approach, the overall level of effective compliance must reduce significantly as a direct consequence of these changes.  

The cause of this putative 2% difference in compliance was not determined and there is no evidence that a return to mandatory, prescriptive rule making will improve compliance.  

The rules in place prior to NAS 2c were prescriptive – but, because all affected non-designated airfields were classified as a ‘CTAF’, at least these prescriptive rules were clear and easily understood.  These easily understood, prescriptive rules, nevertheless, delivered overall, poorer compliance and hence poorer safety outcomes than is achieved by NAS 2c procedures today, despite nonexistent pilot T&E.  

The approach now proposed is a return to prescriptive rule making but without the clarity provided by the classification of un-designated aerodromes which allows easy compliance and will deliver even poorer outcomes than was delivered by the pre NAS 2c prescriptive rule making.  And certainly poorer safety outcomes than is delivered by NAS 2c today.

Risk Management Approach

Modern risk management emphasises the importance of effective implementation of a number of mitigators or threat barriers.

This proposal attempts to achieve acceptable safety outcomes by further development of the one mitigator which is already highly developed – and leaves other mitigators, which are poorly implemented in Australia, ignored.

Other mitigators in use in Australia and other jurisdictions include:  Circuit patterns, requirements that VFR pilots avoid airspace containing significant IFR traffic, unalerted see-and-avoid as a backup to alerted see-and-avoid, and a graded range of third party mitigators including ‘beep back’ units, unicom and a range of levels of sophistication of CAGRS. 

Modern risk management approaches make clear that better safety outcomes would result from implementation of these additional mitigators or threat barriers, rather than an attempt to further screw radio alert up beyond the high levels of compliance already achieved.

International Best Practice

The Ambidji report available to CASA, and the accident record in the US and Australia, makes clear that the US is, arguably, the world benchmark in this area.  

Examination of this record shows that the US mid-air collision rate over a 10 year period leading up to the  mid 1980s was ca 32 pa.  Following implementation of the outcome based procedures described in the US FAA ACs, (AC 90-48C, 90-42F, 90-66A) the mid-air collision rate in the US was reduced to 15 pa (over the 10 years up to 2005).  Over this same period the Australian outcome remained unchanged at ca 1 pa.  Given that the US operation is ca 20 times that in Australia, this means the mid-air collision rate in Australia is ca 30% higher than in the US, despite the fact that traffic densities in the US are ca four times those in equivalent airspace in Australia.  

The bland acceptance by both CASA and Ambidji, that this world best practice approach by the US FAA, with its emphasis on pilot responsibility backed by high levels of pilot T&E, both by the regulator and the industry – particularly the US AOPA – is not suitable for Australia, leaves Australia with ongoing safety outcomes much worse than world best practice.

This return to prescriptive rule making is not just a stop gap leading eventually to the implementation of this proven best practice approach but it is a very public rejection of the outcome based approach delivered by NAS 2c.  This will delay the implementation of this best practice approach because of the inevitable effect of a U turn on pilot attitudes – the Australia specific ‘culture’ referred to by a number of sectors of the industry.

These Rules are Bad Law

These prescriptive rules are, in fact, unworkable:  Strict compliance is impossible.  Good safety outcomes will only be achieved by pilots ignoring aspects of these rules, and making alternative calls where appropriate.  This will leave individual pilots exposed to enforcement actions as a consequence of responsible attempts to make the system workable and safe.  

It is not acceptable for CASA to say that pilots will not be charged under these circumstances – this remains bad law and must be rejected.

Bob Hall

Chair Tech. Committee, ASAC  

ASAC081202RadClsNPRM1
PAGE  
2

