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Dear Mr Young

Proposed Legislation for Enhanced Aviation Safety Mandatory and Confidential Reporting – Comments by the Australian Sport Aviation confederation.
Response submitted by the Australian Sport Aviation Confederation (ASAC) – the Confederation of Air Sport Associations – including the AAC (Australian Aerobatic Club, ABF (Ballooning), APF (Parachuting), GFA (Gliding), the HGFA (Hang Gliding) and the MAAA (Model aeronautical Association of Australia).  

This submission represents the combined views of these Air Sport Organisations.

ASAC consents to having its name published as a respondent to the Consultation Paper.

Author:  Dr. R. J. (Bob), Hall

ASAC is pleased to be given the opportunity to comment on the proposed changes to the Transport Safety Regulations.

Background

ASAC, and the ASAC organisations, have always considered that the independence of ATSB is essential to the achievement of the best safety outcomes.  Accordingly, ASAC would not support any change which detracts from this independence, either directly or as an unintended outcome of any proposed change.

The document proposes three overall changes.  Two of which were the subject of consultation some time ago.  

With respect to these previously consulted changes, the view of ASAC, and the ASAC organisations has not changed.  ASAC remains of the view that the timelines for notification reports will, from time to time, be a problem for sport aviation and that the drivers for these timelines do not apply to safety occurrences in the Sport Aviation disciplines.  ASAC remains concerned that our members may be dependent on leniency in cases where a written report is delayed by circumstances.

ASAC has some serious concerns regarding the new proposal for increased access by CASA..

CASA Access to Mandatory Notifications.  

Firstly, ASAC would like to make it absolutely clear that it would never support, or wish to provide protection to, any operator who would attempt to use the fact that the occurrence was reported to ATSB to avoid appropriate enforcement action.

However, ASAC is very concerned that this proposal goes too far and will be self-defeating.  ASAC believes that this enhanced access by CASA, as proposed, has a strong potential to create concern that submitting a notification report will result in the imposition of a penalty.  Such perception will inevitably mean that recent progress towards an open reporting culture will be reversed, and we will return to a situation where individuals will report only those occurrences which cannot be avoided and, even then, the information provided will be seriously edited to avoid any opportunity for enforcement action.

ASAC would point out that in many cases – especially those involving private operations – enforcement of this mandated reporting is not possible, and open reporting of the full circumstances of many occurrences is effectively voluntary .  It would be a very poor second best to end up with only that reporting which can be enforced.

If this were to be the outcome, not only CASA but the ATSB also, would lose this safety critical information.  

Finally, those who wish to use this ‘confidentiality’ to operate illegally are the very small minority.  The vast majority (something like 95+%) of our pilots would not wish to do this directly.  But many (most) would be very reluctant to provide information which they consider may lead to the imposition of a penalty.

The critical issue here is not the facts of the situation, but the perception. 

These negative outcomes affect all of aviation.  However, the effect on self-administration is potentially more serious.  Occurrences subject to mandatory reporting, which are the subject of a safety report to a self-administering organisations, are automatically passed to the ATSB.  Accordingly, these proposals, taken together, have the potential to destroy the sector-wide SMS essential to the safety outcomes which these organisations are required to achieve.  

If the outcomes desired are to be achieved the processes used must be very carefully managed.

The overview provided by ATSB suggests two situations.  The first is a serious and imminent risk to air safety and the second is CASA’s routine proportional enforcement actions for less serious and less immediate circumstances.

1.  Serious and Imminent Risk to Air Safety

Nobody would argue against the proposal that CASA must be in a position to act in the event of a ‘serious and imminent risk to air safety’.  

However, ASAC is of the view that the current information transmitted to CASA weekly, combined with full access to specific occurrences on request, would achieve this outcome.  

Experience over the last few years within the self-administering organisations has shown that CASA is already able to direct these organisations to take action as a consequence of an ATSB safety occurrence notification.  If this can be done in the case of sport aviation, it must be possible in cases involving the rest of the industry, and especially, in the case of operations with an AOC.  This agreed need could be addressed by the existing level of routine access, combined with access to the full notification report in specific instances on request. 

Some changes to the information admissible in evidence may also be needed.

2.  CASA’s Proportional Approach

The justification for access in the more frequent and less serious circumstances is so that ‘identified hazards and risks are effectively managed’.  

This justification seems to confuse the general and the specific.  

CASA’s need for access to information for the important, generic functions of the evolution of standards and procedures, and ongoing operator training and education, does not depend on direct access to the full data – the existing de-identified data meets this need.

Full access, including identification of individuals, is only required for specific enforcement action against those individuals.

Again, the recent experience of self-administering organisations suggests that the objective of targeting individual operators or organisations could be achieved, without the downsides of these proposals, by providing the current access, combined with full access, on request, to specific notification reports.

ASAC therefore believes that the outcomes used to justify these changes can be achieved with less risk of serious downsides, by the existing level of routine (weekly) access to de-identified but factually complete reports, combined with access to full details regarding specific occurrences, on request.  

ASAC suggests that the proposal be replaced with this enhanced access limited to that minimum necessary to achieve the desired outcomes.

3.  Management of Actions taken as a Result of Improved Access by CASA

Further, should the ATSB and CASA implement this enhanced access at any level, then specific and documented action must be taken to ensure that the culture of open reporting is not destroyed.  These actions would need to address perceptions, not just the facts.

Specifically, ASAC rejects the suggestion that there is no difference between cases where the information was obtained by notification to ATSB and surveillance.  

A notification to ATSB is made by the individual involved and, potentially, involves a significant element of honest self-criticism which may lead to self-incrimination – and which is frequently effectively voluntary.  Natural justice, and the retention of an open reporting culture requires that these cases be treated very differently from cases originating from surveillance. 

ASAC believes that the additional processes which need to be documented to provide the necessary assurance to individuals reporting occurrences to the ATSB, would include, as a minimum:

1.  A direction to CASA, in the TSI Regulations, to the effect that CASA must document an assurance that action taken as a consequence of mandatory reporting will, in the first instance, be limited to counselling and education, except and unless, it is clear that the actions indicate a deliberate and wilful lack for regard of the law.

ASAC understands that this option already exists in the CASA Enforcement Manual, but that the necessary assurance required to avoid a serious reduction in reporting frequency and accuracy requires a clear statement that this will be the policy.  A policy justified by the fact that such a report indicates willingness to be involved in an appropriate safety process.

2.  That CASA’s Enforcement Manual include a specific reference to this requirement for the first action to be education, in cases where an open and honest report has been provided to ATSB and the response of the individual operator indicates a willingness to comply with the civil aviation law.  These initial actions should be taken by the Aviation Safety Advisors who need to be directed to make this judgement.  This additional policy statement must make clear that this approach is justified by a recognition of the significant difference between a situation identified by surveillance and as a result of an ATSB notification.

ASAC understands that these actions are already consistent with existing CASA enforcement policy but insists these documented policy statements are required to provide the confidence necessary to ensure that open reporting continues to be the culture of the majority of Australian operators of all types.  That is, it may well not mean a change to what CASA actually does – but to the assurances given the individual operator.

Significance to Self-Administration

Self-administering organisations operate under a requirement, imposed  by CASA, to deliver ‘AOC like outcomes’ using processes consistent with self-administration.     

Central to the delivery of these best safety outcomes is a sector-wide SMS run by the organisations.  

This needs to be distinguished from, and is additional to, the (internal) SMS run by individual operators within the self-administering aviation sector in common with all other sectors.

This sector-wide SMS depends on much more detailed reporting requirements which go directly to the self-administering organisation.  The processes implemented by these organisations mean that notification reports of occurrences which are the subject of mandated notification are automatically forwarded to the ATSB.  Accordingly, imposition of these proposed changes would potentially have a very serious impact on the reporting frequency and accuracy within these sector-wide SMS – with very serious negative effects on safety outcomes.  

Accordingly, ASAC believes that, in the case of self-administered aviation, the first instance action CASA should take is to require the organisation to implement their own safety management processes and, if necessary, enforcement actions following an ATSB notification – and that CASA should only be involved either at the request of the RAAO or if CASA is not satisfied with the actions of the RAAO.

Prescribed Safety Occurrences to be Reported. 

ASAC accepts the changes to the prescription of occurrences to be reported, and particularly, the recognition that it is appropriate that a smaller subset of occurrences apply to private operations.

ASAC believes it is obvious but would wish it confirmed that all of Sport Aviation operations under self-administration are regarded as private operations and that this restricted sub-set should apply to all Sport Aviation under self-administration.  

Aviation operations under self-administration are specifically limited to operations where there is a greater acceptance of risk based on a guarantee that participants are risk informed and accepting.

Voluntary and Confidential Reporting

ASAC has no comment on the changes to this segment except to say that the existing confidentiality requirements are essential to this important function.  ASAC is obviously aware that there is no intention to change these confidentiality assurances – however, ASAC wishes to make explicitly clear that any dilution of these confidentiality requirements would be totally unacceptable and would be opposed in the strongest possible terms.  

SUMMARY

1.  ASAC remains of the view that the timelines for notification reports will, from time to time, be a problem to sport and recreational aviation and that the drivers for these timelines do not apply in the sport aviation sectors.  ASAC remains concerned that our members may be dependent on leniency in cases where a written report is delayed by circumstances.

2.  ASAC believes that the additional access provided CASA should be strictly limited to that necessary to achieve the stated outcomes.  ASAC believes that recent experience shows that routine access to de-identified, but otherwise factually complete reports, combined with full access to specific occurrence reports on request, will achieve theses outcomes.

3.  ASAC insists that CASA must recognise that information provided in a notification report to the ATSB is very different from the same information obtained by surveillance and must set, and document, policies to indicate that any action taken by CASA based on this information will take account of the essentially voluntary reporting inherent in an open reporting culture.  

Specifically, first action (outside of self-administered aviation) would be counselling and education provided by the Aviation Safety Advisors, and further action would not be taken unless it became clear that these actions are failing to achieve acceptable outcomes. 

If this is not done, mandatory reporting will be reduced to only that which can be enforced – ie including only that information which could be obtained by other means.

4.  In the case of self-administered aviation, because of the importance of the sector wide SMS to safety outcomes, action arising out of an ATSB notification should be taken by the RAAO involved and only involve CASA either at the request of the RAAO, or if CASA is otherwise not satisfied with the actions undertaken by that RAAO.

Bob Hall



Dr R J Hall
Chair of the Technical Committee, ASAC 
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